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Appeal, reversing this Court’s April 29, 2016 Order Dismissing Defendant’s Motion for 
Postconviction Relief, filed on December 22,2015, pursuant to Florida Rule of Criminal Procedure 
3.850. On October 18,2018, the Court held an evidentiary hearing pursuant to the Second DCA’s 
mandate. Having reviewed the appellate court’s opinion, the motion, the record, applicable law, 
and having conducted an evidentiary hearing, the Court finds as follows: 


On March 27, 1996, a jury found Defendant guilty of thirteen counts of aggravated child 
abuse. On May 3 of that year, the Court sentenced him to fifteen years in prison on counts one 
through four and ten years in prison on counts five through thirteen, with counts one through five 
to run consecutively and the remaining counts to run concurrent with count five. Defendant 
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amcie is largely a critical review of the original classic metaphyseal lesions (“CML”) literature. 
The article concluded that the hypothesis that CMLs are secondary to child abuse is poorly 
supported. The article further concluded that the histological and radiographic features of GMLs 
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State v. Duncan , CRC94-04801CFANO 



Attorney Mills testified at the evidentiaiy hearing. Attorney Mills represented Defendant 
for purposes of the trial in this case. Attorney Mills testified that this case involved solely 
circumstantial evidence. In other words, there was no direct evidence or eyewitness testimony 
demonstrating child abuse. Attorney Mills testified that he investigated the possibility that the 

injuries to K.D. were not the result of abuse. Attorney Mills testified that the State’s original theory 
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that the CMLs simply go away and that the boiies do not repair themselves with a callus, but rather 
with excess cartilage, is counter to the theory of trauma. Dr. Ayoub testified that the authors of the 
2014 article, including himself, first reviewed the methodologies in the CML-abuse research. He 
testified that they then compared purported cases of CML-abuse cases and known cases of infantile 
rickets. He testified that they compared 1,500 rickets images going back all the way to a 1926 
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As to the skull fracture. Dr. Ayoub'testified that he was unable to locate this x-ray; 
however, he noted that it was parietal, meaning it spanned across the suture of two skull bones in 
the back of the skull. Dr.. Ayoub testified that the parietal bone is the most common place to see 
rickets in. However, he also testified that the skull fracture was hot a CML and not a growth plate 
ftacture. Dr. Ayoub testified that a vacuum extraction at birth could lead to a hi gher probability of 
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director of the Child Protection Team from the 1980s until either 2004 or 2005. He testified that 
he is an expert in pediatrics and child abuse and has testified in court many times. He testified the 
he generates reports that are reviewed by both the defense and the State and has testified for both 
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oi a cmid ot similar age, K.D.’s bones appeared normal, i.e., not thin or less dense. Dr. Morris 
testified that if the bone is thin or does not have the density that it should, you would expect to find 
rickets. Dr. Morris testified that he looked for craniotabes, which is a special appearance of the 
skull bones in rickets, and craniotabes did not exist in K.D.’s skull x-ray or CT scan. 
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lhe testimony at the evidentiary hearing indicates a private investigator was employed, 
who contacted experts in shaken baby syndrome and came across Dr. Miller. There was no 
explanation as to why the private investigator was not contacted sooner or why the 2008 conclusion 
that CMLs resemble rickets could not have been discovered prior to the publication of the 2014 
article. Moreover, the article is not a product of newly developed science, as Defendant alleges, 
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metabolic bone disorder could have afflicted K.D. at the time of various injuries, none of the 
various explanations account for the injuries being on one side of KJD.’s body. 

Additionally, both Drs. Ayoub and Miller, in an effort to account for the leg injury to K.D., 
suggest that the broken bone could have occurred when the child was “held down” to receive a 
shot. One does not have to be a pediatrician or an expert to know that a two-month child does not 
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jp>^e Test: 

The Florida Supreme Court has reaffirmed that expert testimony that extols scientific 
research, discoveries, and theories are subject to the Frye analysis. DeLisle v. Crane Co., 43 Fla. 
L. Weekly S459 (Fla. Oct. 15, 2018) (“This rule - that expert testimony should be deduced from 
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that two competing theories cannot both satisfy the Frye test. See Brim v. State, 695 So. 2d at 272 
(Fla. 1997) (“It certainly is true that two conflicting principles or theories cannot simultaneously 
satisfy the Frye test. In such situations, either one principle or theory satisfies the Frye test and the 
other does not or, in the alternative, both principles or theories fail to satisfy the Frye test.”). The 
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signmcant injury while in Defendant s care alone. The Williams rule evidence presented at trial 
unequivocally put a child later diagnosed with shaken baby syndrome in the care of Defendant at 
the time the baby was injured. Specifically, a father and mother left an otherwise healthy baby 
showing no signs of shaken baby syndrome in the care of Defendant while they went to work from 
around 5:00-6:00 p.m. until midnight on a Thursday night. The mother testified that when she 
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Both Drs. Ayoub and Miller conceded that it is possible for a child with a metabolic bone 
disease to also be abused. Dr. Ayoub specifically testified that he could not exclude child abuse 





I 

o 

*—I 

o 

oo 

Tj- 

o 

I 

•■'Cf 

©\ 

§ 


£ 

CO 

I 



41 'B 


T3 

B 

.9 

a 

Pi 

2 

p. 

o 

(D 



o 


<D 

8 

P 

£ 


P 

■N 

1 

o 

CO 

1- 

c3 

a> 

•i—i 

P 

a 

u 

bfl 

1 

aJ 

CO 

o 

» ■■< 
■p 

1 

p 

CO 

cd 


V W 

a :s 


o 


cd 


0 ) 


T3 

U 

i 

ID 

rO 

-t-i 

CO 

I 

g 

*43 

I 

co 

.a 


CO 

a> 

■+-> 

Ep 

dj 

s; 

■% 



CO 

CN) 


Office of the State Attorney 







State v. Duncan, CRC94-04801CFANO 




CO 


<D 

4 -* 

CO 


cr 


VO 

«> "j rt* 

w a. g i> 

i-T j-T 

^ & 

Ft, £ 


© 

•§ 

CO 


o 

•8 

& 


<N 

13 ^ 
fl j 
.2 £ 
t3 >r 

I ^ 

W ^ 


j a 


I 

h4 


cr 

to 

ffl 


1< 

£ * 

p 4 I 
g-t-4 
c3 ^ 
t=s's 

*-—< rt 

E?<2 


o 

cs 

ai 

4-* 

co 

qj i -1 

> I/O 

<£ 

0) CO 

| pH 

M rv 

O -g 

S'I 

m ^ 
CN 


CN 

CO 

co 

wo 

VO 


i 


sfc cd 
O 3 

e | 

li 

§ u 

Q ^ 

ryj S 
00 PL, 

1 § 

!$ 


in 

cs 
4 _» oo 
eg co 
M co 

“j 

j£ &H 

° O 

° > 
*-H 

00 <3 






